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The Options Paper, Australia’s Charities and Not-for-profits sets out proposed replacement
arrangements for charities in Australia.  The paper outlines policy directions proposed by the
Government to introduce effective replacement arrangements that reduce the burden of regulation on
the civil society sector.

The paper is being released to seek feedback from charities and interested parties on the proposed
replacement options.  Comments and feedback will inform development of the replacement
arrangements.  A summary of written submissions will be provided on the Department’s website in
September 2014.

Please use this submission template to provide your feedback on the proposed replacement
arrangements for charities in Australia.

Instructions for completing the Submission Template
• Download and save a copy of the template to your computer.
• Refer to the Options Paper, Australia’s Charities and Not-for-profits for context and discussion

questions.
• You do not need to respond to all of the questions.
• Please keep your answers relevant to the topic being addressed, we ask that submissions be

limited to two pages.

Completed submissions are to be sent by 20 August 2014 to:

consultationwithcharities@dss.gov.au (preferred method) OR

Civil Society and Programme Delivery Policy Branch

Department of Social Services PO BOX 7576

Canberra Business Centre, ACT 2610

Submissions received after 20 August may not be considered.

Unless otherwise stated, the information and feedback you provide may be used for
publishing purposes.  Please state if you do not wish for your comments to be published.



Name: (first and surname): Christian Gergis

If submitting on behalf of a company or organisation:

Name of organisation: The Financial Services Council

Stakeholder category: Peak Industry Body

State/Territory: National Body, NSW-based

Contact email address: cgergis@fsc.org.au

Response to Options Paper:
Background

The Financial Services Council (FSC) represents Australia’s retail and wholesale funds
management businesses, superannuation funds, life insurers, financial advisory networks, licensed
trustee companies and public trustees.  Within the trustee sector of their businesses, trustee
members act as trustee or co-trustee for over 2,100 charitable trusts or foundations with assets of
around $3.2bn.

Trustees are held to the highest professional and fiduciary obligations under the common law and
legislation. Without licensed trustee companies and public trustees, money donated for charitable
purposes, such as to fund critical work in health, education and research, would not be responsibly
managed. For over 100 years, trustees have lain at the heart of philanthropy in Australia.

Philanthropy, which benefits all Australians, and provides strong financial support to the not for profit
sector, grows each year as a result of the expertise of trustees. There is strong demand for the
services of professional trustees who have years of experience prudently administering charitable
trusts.

Trustee companies operate in a competitive environment, where they compete for trustee
appointments with other trustee companies, public trustees, individual-lay trustees, not-for-profit and
charitable organisations and other professional trustees, such as lawyers and accountants.

General comments regarding the ACNC regime

As you are aware, earlier this year, the FSC gave evidence (both oral and written) to the Senate
Economics Legislation Committee in support of the Australian Charities and Not-for-profits
Commission (Repeal) (No.1) Bill 2014. In short, the FSC’s position is based on the ACNC creating
an unnecessary layer of regulation applicable to licensed trustee companies and public trustees.
These entities are not a part of the not for profit sector, but are rather key stakeholders to it. In
particular, trustees professionally manage charitable trusts in the philanthropic sector, which, in turn,
provide generous funding to charities and not for profits.

The ACNC regime created a new layer of regulation which was unnecessary, costly and conflicting
with current Federal and state/territory regulatory regimes. The FSC supported the abolition of the
ACNC regulatory regime on that basis.

Trustee companies are subject to stringent regulation and oversight by the corporate regulator, the
Australian Securities and Investments Commission (ASIC), which imposes strict license conditions
to ensure retail clients are appropriately protected. These conditions include requiring trustees to
have substantial financial backing, adequate risk insurance and client access to a legislated external
dispute resolution scheme. Further, under the Corporations Act, fee arrangements, including any
applicable fee caps, must be adhered to by trustee companies.

The ACNC regime failed to recognise that there is a clear distinction between charities and
charitable will trusts – the latter being private arrangements, voluntarily entered into, with mandatory
distribution requirements. There is no sound public policy reason for Government intervention in an
area that is already subject to strong regulatory oversight and scrutiny.
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Of particular concern was the ACNC’s imposition on the trustees of charitable will trusts of new and
additional reporting obligations (diverting funds away from charitable purposes); and specific
governance standards that were similar, though not the same, as those imposed on licensed trustee
companies by the Corporations Act 2001. Further, the extraordinary suspension, removal and
replacement powers given to the ACNC went well beyond those of any other Federal regulator, and
offended fundamental legal principles of procedural fairness.

The FSC is pleased that the Options Paper recognises that trustees of charitable will trusts should
never have been caught within the remit of the ACNC, only charities, and welcomes a reversion to
the regulatory framework in place prior to the ACNC’s creation. The objectives of the ACNC regime
were concerned with the not for profit sector, not financial service providers (i.e professional
trustees).

Self reporting by charities

As discussed above, the FSC is pleased that the proposed self reporting obligations set out in the
Options Paper apply only to charities, rather than also to charitable trusts. The ACNC regime
imposed new and additional reporting obligations on the trustees of charitable will trusts, which were
unnecessary, and merely diverted funds away from charitable purposes. That is, no further reporting
should apply to already licensed trustee companies operating charitable will trusts.

As an interested stakeholder, the FSC’s members strongly support transparency in the not for profit
sector, and are committed to the provision of high quality, professional trustee services to it.

The FSC views the self reporting obligations for charities, proposed in the Options Paper, as
appropriately balancing the need for public accountability with the desire not to saddle charities with
burdensome, unnecessary regulation. Appropriately targeted disclosure will allow charities to focus
on their critical work, rather than be distracted by red-tape.

Determining charitable status

The FSC supports responsibility for determining eligibility for charitable status and related tax
concessions returning to the ATO. It is important that the determination process be streamlined, and
undertaken by individuals with relevant expertise. An independent review mechanism should also be
made available to entities which object to initial ATO assessments.

Proportionate compliance framework

As described above, the FSC had grave concerns regarding the unprecedented powers afforded to
the ACNC, including its ability to remove and replace the responsible entity of a regulated entity for
actual and potential breaches of the ACNC regime, without a court process.

Such powers challenged fundamental notions of procedural fairness, and created the untenable
situation whereby a director of a corporate trustee (a public listed company) could be unilaterally
suspended or removed for potential breach of the ACNC regime by the Commissioner.

The FSC supports the reversion of the compliance framework for the not for profit sector to that in
existence prior to the creation of the ACNC, including an acknowledgement that trustee companies
and public trustees are not a part of the sector, and therefore are beyond its regulatory remit.

As a matter of principle, the FSC does not support the ATO or APRA gaining the extraordinary and
unnecessary powers currently possessed by the ACNC. Both the ATO and APRA are already
afforded wide-ranging powers under various pieces of legislation.

Transitional arrangements

The FSC understands that the current arrangements will remain in place until such time as the
ACNC Repeal Bill is passed by Parliament. In devising replacement arrangements, it is critical that
the boundaries of the not for profit sector be made clear.  Regulation of service providers to the
sector – trustee companies and public trustees – should not be a part of such arrangements.


