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1. Proposed new reporting arrangements 

The proposed arrangements will reduce the regulatory burden of the ACNC regime.  The flaw 

in the ACNC regime is (as the Senate Economics Committee recognised in 2008) that a 

referral of power from the States would be needed to bring incorporated associations and 

charitable trusts regulated by State laws under the control of a national regulator.  The ACNC 

legislation unsuccessfully attempted to work around this fundamental problem and 

consequently added unnecessary layers of regulation on top of existing legal regimes. 

Most of our clients in the NFP sector are companies limited by guarantee incorporated under 

the Corporations Act with clear governance standards and reporting requirements, many of 

which were bizarrely ‘turned off’ by the ACNC legislation.  Returning to the prior position 

should not create a problem. 

There should be no insurmountable impediments to charities complying.  It is neither 

necessary nor desirable that governance and reporting obligations should become a condition 

of tax exempt status.  However, should that be the case, due to the ‘all or nothing’ 

consequences of non-compliance, special provision would have to be made to ensure a 

‘proportionate’ enforcement response can be assured (see item 3 below). 

The Option Paper proposals will provide transparency.  Given the limited power of the 

Commonwealth with respect to incorporated associations and charitable trusts which are 

already regulated by State laws it is suggested that transparent self-reporting should be 

sufficient intervention by the Commonwealth. 

2. Determining Charitable Status 

Option Two, subject to the qualifications below, is recommended. 

For ‘rule of law’ reasons, it should be the courts rather than the executive arm of government 

that will determine how the law applies to the facts and circumstances of particular cases.  A 

substantial purpose of the ACNC legislation appears to have been to reverse the experience 

of the last 10-15 years in which the ATO had been largely unsuccessful in persuading the 

courts to adopt the ATO’s interpretation of the general law definition of charity (see John 

Tretola “Tax Exempt – It’s not about tax but charity,” (2010) Revenue Law Journal). The 

Charities Act 2013 really does not advance the substantive issue. The ACNC legislation 
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attempts to take charitable status from the jurisdiction of the courts and place the question 

within the administrative discretion of the executive arm of government.  This is undesirable.  

Nevertheless, running a High Court case is not practicable for most charities, and it is 

suggested that the AAT should have clear and immediate jurisdiction to undertake a merits 

review of adverse decisions by the ATO on charitable status, and the revocation of charitable 

status due to non-compliance with conditions for tax exemption (refer to next item). 

3. Proportionate Compliance Framework 

The current compliance framework is largely adequate – ASIC certainly so.  It is neither 

necessary nor desirable that the Commonwealth seek to impose a different compliance 

framework over not-for-profit companies – or seek to impose an additional compliance 

framework over State regulated incorporated associations and charitable trusts.  The problem 

with ATO enforcement using conditions of ‘tax exempt status’ as a regulatory mechanism to 

expand Commonwealth power is the ‘all or nothing’ consequences of non-compliance.  If it is 

determined that the Commonwealth should exercise regulatory functions over charities, it is 

desirable that appropriate ‘culpability’ provisions be brought into the tax regime governing tax 

exempt status.  The ‘culpability’ provisions of the ACNC legislation do not adequately take into 

account the consequences for persons reliant on charities of possible loss of registration due 

to non-compliance.  It is suggested that ‘culpability’ conditions be adopted much like the 

Superannuation Industry Supervision legislation uses to handle non-compliance with 

operating standards, i.e. non-compliance plus a clear and unambiguous degree of culpability 

should be required before tax exempt status is at risk.  

4. Transitional arrangements 

It is essential that charities in process of registration or involved in disputes with the ATO or 

ACNC are not disadvantaged.  Assuming new improved dispute resolution processes are 

available after the implementation of the new regime, charities affected by any issues since 

inception of the ACNC legislation should be able to opt in to the new processes, e.g. AAT 

merits review. 


