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Hon. Howard W Olney

Aboriginal Land Commissioner

[Address removed]
Dear Commissioner

APPLICATION TO ESTABLISH KATHERINE REGION LAND COUNCIL

The Director of National Parks has recently become aware of the above application and has been provided with an abridged copy of the application, map showing the boundaries of the qualifying area for the proposed Land Council, and the terms of reference for your inquiry and report to the Minister in relation to the application.

While not referenced in the application, the qualifying area includes land within Kakadu National Park, being:
· the Aboriginal land under the Aboriginal Land Rights (Northern Territory) Act 1976 (the Land Rights Act) that is vested in the Gunlom Aboriginal Land Trust and leased to the Director; and,
· that part of the former Goodparla pastoral lease south of a line that follows part of the South Alligator River and the road known as the Jim Jim Road (also referred to as the Old Darwin Road), which is land vested in the Director and is part of the land subject to claim under the Land Rights Act in the Alligator Rivers III (Goodparla) Land Claim (Claim No 111).

The Director provides the following information to assist your inquiry s it relates to land in the park.

Kakadu

Kakadu is a Commonwealth reserve under the Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act) and managed by the Director in accordance with the Act and the management plan in operation for the park under the Act.  About 48% of Kakadu is Aboriginal land under the Land Rights Act.  The land is vested in 3 Aboriginal Land Trusts, including the Gunlom Aboriginal Land Trust, and leased to the Director to be managed as a national park.  The rest of the park is vested in the Director and, apart from the Jabiru town lease area, is subject to land claims under the Land Rights Act.

A Board of Management is established for Kakadu in accordance with the EPBC Act.  As the park includes Aboriginal land it is required to have a majority of members who are Aboriginals nominated by the traditional Aboriginal owners of land in the park.  The members of the Kakadu Board include Aboriginals representing traditional owners of all land in the park (both granted and claimed under the Land Rights Act).  Current Board members representing the traditional owners of the southern areas of the park are [name removed] and [name removed].  The latter is an applicant for establishment of the proposed Land Council.

The functions of the Board of Management include to prepare the management plan for the park and to make management decisions consistent with the plan (s376 EPBC Act).

EPBC Act and Land Council

The EPBC Act gives a land council for indigenous people’s land in a Commonwealth reserve certain roles in relation to management of the reserve.  “Indigenous people’s land” is defined by s.363(3) of the Act.  The definition covers land vested in an Aboriginal Land Trust under the Land Rights Act.  The Land Council for indigenous people’s land in a Commonwealth reserve is, if the land is in the area of an Aboriginal Land Council under the Land Rights Act, that Land Council (s.363(2)(a)).  The Northern Land Council (NLC) is the Land Council for Aboriginal land in Kakadu.

The following provisions of the EPBC Act relating to Commonwealth reserves and the Director are relevant to land councils:

· 363 – The Minister responsible for the EPBC Act can resolve disagreements between the Land Council and the Director regarding management of the reserve.

· 368 – The Land Council must be invited to comment in relation to the preparation of the reserve management plan.

· 377/378 – The Land Council and the Minister must agree on establishment of a Board of Management for a reserve that includes indigenous people’s land, including the name and constitution of the Board and any proposed changes.

· 390 - The Minister responsible for the EPBC Act can resolve disagreements between the Land Council and the Director regarding preparation of the management plan for the reserve.

· 514D(2) - The Director must consult and have regard to the views of the relevant Land Council in relation to the performance of the Director’s functions and the exercise of the Director’s powers in relation to the Commonwealth reserve.

Director’s lease obligations and Land Council

As noted above, about 48% of Kakadu is Aboriginal land under the Land Rights Act.  These areas are vested in the Kakadu, Jabiluka and Gunlom Aboriginal Land Trusts respectively and leased to the Director.  Each lease defines the Land Council as the NLC or any other Land Council that may be established for the lease area in accordance with the Land Rights Act.  As also noted above the land vested in the Gunlom Land Trust is within the qualifying area for the proposed Land Council.

Clause 7 of the Gunlom lease provides that the Director will pay to the Land Council on behalf of the Land Trust an annual rent of $98,000 (subject to 5 yearly reviews in line with the Consumer Price Index) together with 13.8% of monies received by the Director from park entry and camping fees, commercial activities in the park (being amounts in excess of $30,000), and from subleases and other interests in land granted by the Director.

Clause 9 of the lease requires the Director: to liaise and consult regularly with the Land Council and Relevant Aboriginal Associations in connection with the administration, management and control of the Park (clause 9(r)); and, to consult with and have regard to the views of the Land Council in respect of the formulation of any educational and interpretive policy in relation to the Park.

Kakadu management plan and Land Council

The current Kakadu management plan is in effect until 2014.  Preparation of the next management plan, including consultation with the NLC, traditional owners and other relevant Aboriginals will commence in the near future.

The management plan contains a number of policies and actions relating to the NLC.  The text of the relevant provisions is attached.

NLC Kakadu park officer
DNP has for a number of years provided funding to assist the NLC maintain a position based in Kakadu that is dedicated to the effective performance of the NLC’s statutory functions in relation to the use and management of the Park, including: to ensuring that relevant Aboriginal people are consulted and have the opportunity to participate in decision making about managing the Park; and, to facilitate the effective undertaking of the NLC’s roles and functions relevant to the leases between the Aboriginal Land Trusts and DNP.

The current agreement is in place to 30 June 2012 but may be extended by mutual agreement.  DNP’s direct financial contribution under the agreement is currently about $110,000.

Having regard to the above, the establishment of a separate Land Council for part of the land in the park would require further consideration in order to asses the full implications for management of the park.

Yours sincerely

[Name Removed]
KAKADU NATIONAL PARK MANAGEMENT PLAN 2007-2014
4.1 Making decisions and working together

Policies
4.1.1 Decision-making will be based on protection of the Park’s natural and cultural values and be consistent with:

· the IUCN protected area category ‘national park’, and applicable management principles for that category, as prescribed by Section 3 of this Plan

· where relevant, the Director’s obligations under leases of Aboriginal land in the Park

· the processes in Table 1 on page 32 .

4.1.2 Bininj cultural protocols and practices will be used in decision-making and management where consistent with this Plan and other legal requirements, including by: 

· recognising that clans want to guide decision-making related to the management of their country in the Park

· using these protocols when working on country.
4.1.3 The Park will be managed as if all land in the Park is Aboriginal land under the Land Rights Act. Where traditional ownership of land is unclear, the assistance of the NLC will be sought.

4.1.4 Consultation guidelines developed by the Board and the NLC, and reviewed from time to time, will be used when consulting with Bininj.

4.1.5 The Director will provide appropriate assistance to the NLC to carry out its functions in the Park. 

Actions

4.1.6 Negotiate and implement agreements with the NLC to assist it to carry out its functions in relation to the Park.

4.4 Living on country

Policies 

4.4.1 Proposals to develop living areas (including expansion of existing living areas) will be dealt with as follows:

· proposals to establish living areas will be referred by the Director to the NLC for advice as to the traditional rights of the proponent and proposed residents to reside at the place chosen, and as to the views of the relevant traditional owners

· on receipt of the NLC’s advice the proposal will be referred to the Board to decide whether to give in-principle approval

· if the Board gives in-principle approval the proposal will be considered in accordance with Section 8.3, Assessment of proposals 

· if the proposal requires environmental assessment under Section 8.3 but is not a controlled action under the EPBC Act, the assessment will be carried out within three months of the proposal being received unless it is not practicable to do so within that period

· following assessment under Section 8.3, the proposal will be referred to the Board to advise whether it agrees to the Director approving the development

· if the Board agrees to the proposal the Director may give approval for the proposal to proceed.

5.2 Aboriginal sites of significance

Policies 

5.2.1 Work with Bininj, NLC and Northern Territory Government agencies to develop protocols for accessing and managing sacred sites, including Sickness Country.

5.9 Bioprospecting (access to biological resources)
Policies
5.9.3
Where access to non-Aboriginal land is proposed, the Director will not enter into a benefit-sharing agreement for commercial access under Part 8A of the Regulations, or give permission for non-commercial access under Part 8A, unless Bininj have been consulted and agreed to the proposed access, and the views of the NLC have been obtained and considered.

